SCIENCEDIRECT JOURNAL COLLECTION LICENCE AGREEMENT
ELSEVIER B.V., a company whose registered office is at Radarweg 29, 1043 NX Amsterdam, the Netherlands ("Publisher")
OFFERS to you, the Institution, permission to access the Licensed Material and use such material only on the terms and conditions as set out in this Licence. 

Acceptance of this Licence will be by receipt of the Order Confirmation Email (Publisher) (as hereafter defined) by the Publisher as part of the Jisc Collections Online Ordering Service (as hereafter defined). Acceptance shall be acceptance of all terms and conditions of this Licence and no variation or counter offer will be accepted by the Publisher. In the event that no or partial compliance is made as to the manner or form described for acceptance, no licence will be granted and this offer is deemed withdrawn.
BACKGROUND
1. 
ScienceDirect Journal Collection is an electronic collection of science, technology and medical full-text journals, metadata, and related information products and services, published by the Publisher and its affiliates, and other publishers under licence available via the ScienceDirect platform.
2. 
ScienceDirect Journal Collection and all intellectual property rights therein are owned by or duly licensed to Elsevier B.V.

3. 
This Licence is based on the PA/Jisc and NESLI model licence for journals.

4. 
Jisc Collections (as hereafter defined) has developed an online ordering service; the ‘Jisc Collections Online Ordering Service’, whereby nominated persons can place, order, and manage subscriptions online on behalf of their institution, which will be used in connection with this Licence.

5. 
The Publisher has agreed with Jisc Collections in the ScienceDirect Journal Collection Agreement between Jisc Collections and the Publisher to use this Licence as the model for any agreement between the Publisher and a subscribing institution in relation to the offer agreed between Jisc Collections and the Publisher as attached to this Licence in Annex 1.

IT IS AGREED AS FOLLOWS
1.
DEFINITIONS
1.1
In this Licence, the following terms shall have the following meanings:

"Access Fee"
means the fee set out in Schedule 1 for access to Subscribed Titles and Previously Subscribed Material via the Publisher’s server after termination of this Licence.

"Authorised User"
means an individual who is authorised by the Institution to have access to its information services via Secure Authentication and who is:

· a current student of the Institution (including undergraduates and postgraduates);

· a member of staff of the Institution (whether permanent or temporary, including retired members of staff and any teacher who teaches Authorised Users registered in the United Kingdom); 

· a contractor of the Institution; 

in each case whether on-site or off-site; or

· a Walk-In User, who is a person who is allowed by the Institution to access its information services from computer terminals or otherwise within the physical premises of the Institution, whether by physical or wireless connection.. Walk-In Users are not allowed off-site access to the Licensed Material. 


"Commercial Use"

means use of the Licensed Material for the purpose of monetary reward (whether by or for the Institution or an Authorised User) by means of the sale, resale, loan, transfer, hire or other form of exploitation of the Licensed Material. For the avoidance of doubt, neither the recovery of direct cost [nor a fair proportion of overheads] by the Institution from Authorised Users, nor use by the Institution or Authorised Users of the Licensed Material in the course of research funded by a commercial organisation is deemed to constitute Commercial Use.

"Educational Purposes"

means use for the purpose of education, teaching, distance learning, private study and/or research.
"Jisc Collections"
means Jisc Services Limited (operating as  Jisc Collections) (Company Number 2881024), a  company limited by guarantee incorporated  in England and Wales whose registered office is at One Castlepark, Tower Hill, Bristol BS2 0JA.

"Jisc Collections Online Ordering 


Service"

means the online subscription ordering service developed by Jisc Collections, and currently located at www.jisc-collections.ac.uk, or any such service as may replace the Jisc Collections Online Ordering Service.

"Licence Fee"

means the fee for the Licence for access and use of the Licensed Material as set out in the Subscription Order and Acceptance Form. The licence fee will be in line with the Offer and Quote. 

"Licensed Material"

means the journals and any other material listed in Schedule 2, covering the period set out in Schedule 2 or otherwise the full period over which such material has been published.

"Offer"

means the offer agreed between Jisc Collections and the Publisher for the Licensed Material as set out in Annex 1.

"Order Confirmation Email 

(Institution)"

means the email to the Institution, automatically generated by the Jisc Collections Online Ordering Service after the Institution has completed the Subscription Order and Acceptance Form, confirming that the Institution has placed the order, the start and end date of the Subscription Period and that the Institution has agreed to the terms and conditions of the Licence.

"Order Confirmation Email 


(Jisc Collections)"
means the email to Jisc Collections, automatically generated by the Jisc Collections Online Ordering Service after the Institution has completed the Subscription Order and Acceptance Form, confirming that the Institution has placed the order, the start and end date of the Subscription Period and that the Institution has agreed to the terms and conditions of the Licence.


"Order Confirmation Email 


(Publisher)"

means the email to the Publisher, automatically generated by the Jisc Collections Online Ordering Service after the Institution has completed the Subscription Order and Acceptance Form, confirming that the Institution has placed the order, the start and end date of the Subscription Period and that the Institution has agreed to the terms and conditions of the Licence.

"Previously Subscribed Material"
means the journal titles subscribed to by the Institution under a previous licence(s) for ScienceDirect and/or IDEAL. For the avoidance of doubt previously subscribed material does not include any non-subscribed journal title available through the products Freedom, UTL and Subject Collections. The Previously Subscribed Material will be listed in the Quote.


″Quote″


means the pricing quotation in accordance with the Offer provided by the Publisher directly to the Institution for the Licensed Material applicable to the Institution. Once the Institution has accepted the price quotation from the Publisher and confirmed this by placing its order via the Jisc Collections Online Ordering Service, such quote shall form the Licence Fee for the Licensed Material. 


"Secure Authentication"
means access to the Licensed Material by UK Access Management Federation compliant technology, Internet Protocol (“IP”) ranges or by a username and password provided by the Institution or by another means of authentication agreed between the Publisher and the Institution.

"Secure Network"

means a network which is only accessible to Authorised Users by Secure Authentication.
"Subscribed Titles"

means journal titles in the Licensed Material selected by the Institution as the journal titles to which they wish to preserve archival access, in accordance with Clauses 8.5 and 8.6 below. The Publisher will provide the Institution with an up-to-date list of confirmed Subscribed Titles every year.


"Subscription Order and Acceptance 

Form"
means the form used by Jisc Collections as part of the Jisc Collections Online Ordering Service. A sample copy of the form is attached to this Licence in Annex 2. Once the completed form has been received by the Jisc Collections Online Ordering Service, the system automatically generates an Order Confirmation Email (Institution) to the Institution, Order Confirmation Email (Jisc Collection) to Jisc Collections and an Order Confirmation Email (Publisher) to the Publisher repeating the information on the form regarding the name of the Institution, the resource, the start and end date of the Subscription Period and confirming the date on which the Institution accepted the terms and conditions of the Licence.
"Subscription Period"
means the period from January 1, 2017 until December 31, 2021. 
"Total Subscription Turnover"
means for each subscription year 2017, 2018, 2019, 2020, 2021 the total print, print and electronic and/or electronic-only expenditure of the previous subscription year plus the Price Cap as defined in the Offer.

1.2
Headings in this Licence are for reference purposes only and shall not be deemed to be an indication of the meaning of the clause to which they relate.

1.3
Where the context so implies, words importing the singular number shall include the plural and vice versa and words importing the masculine shall include the feminine and vice versa.
2. 
LICENCE GRANT
2.1
The Publisher hereby grants to the Institution, subject to and in accordance with the terms of this Licence, a non-exclusive non-transferable licence to access and use the Licensed Material and to allow Authorised Users to access and use the Licensed Material via Secure Authentication and for Educational Purposes.   

2.2
In consideration for the Publisher’s licensing of the Licensed Material pursuant to Clause 2.1, the Institution undertakes to pay to the Publisher the Licence Fee in accordance with the provisions of Schedule 1.
3.
PERMITTED USES
3.1
This Licence permits the Institution for Educational Purposes only to:


3.1.1
provide Authorised Users with integrated access and an integrated article author, article title and keyword index to the Licensed Material and all other similar material licensed from other publishers;

3.1.2
supply to another library in the United Kingdom (whether by post, fax or secure electronic transmission provided the electronic file is deleted immediately after printing) a single paper copy of an electronic original of an individual document;

3.1.3
provide single printed or electronic copies of single articles at the request of individual Authorised Users;

3.1.4
display, download and print parts of the Licensed Material for the purpose of promoting or testing the Licensed Material or for training Authorised Users;

3.1.5
make and distribute copies of training material as may be required for the purpose of using the Licensed Material in accordance with this Licence; 
3.1.6
allow Authorised Users for Educational Purposes only to:

3.1.6.1 
access the Licensed Material by Secure Authentication in order to search, retrieve, display and view the Licensed Material;
3.1.6.2
electronically save parts of the Licensed Material;

3.1.6.3
print out single copies of parts of the Licensed Material;

3.1.6.4
incorporate parts of the Licensed Material in printed and electronic course packs to be used in the course of instruction and/or in virtual learning environments hosted on a Secure Network. Authorised Users must specify the title and copyright owner of the Licensed Material used in the course packs. Course packs in other formats, such as Braille, may also be offered to Authorised Users;
3.1.6.5
incorporate parts of the Licensed Material in printed or electronic form in assignments and portfolios, theses and in dissertations [or other course or examined work] (“the Academic Works”), and to make reproductions of the Academic Works for personal use and library deposit.  Reproductions of the Academic Works can be provided to sponsors of those Academic Works.  Authorised Users must specify the title and copyright owner of the Licensed Material used in the Academic Works.
3.1.6.6
publicly display or publicly perform parts of the Licensed Material as part of a presentation at a seminar, conference, or workshop, or other similar event; 

3.1.6.7
save copies of parts of the Licensed Material and make such copies available to Authorised Users on a Secure Network for Educational Purposes.  
3.1.6.8
download and make copies of the whole or any parts of the Licensed Material for the purposes of computational analysis, including for text mining and/or data mining, for the purpose of research for a non-commercial purpose and other Educational Purposes solely to the extent prescribed under the Acts (as defined in Clause 3.2). Copies made under this Clause 3.1.6.8 shall be deleted promptly after the computational analysis has taken place.  
3.1.6.9
store individual journal articles from the Licensed Material in the private library of a social networking site for the Authorised User’s own personal use only; 
3.1.6.10
share individual journal articles from the Licensed Material with third party colleagues individually for their scholarly or research use; and

3.1.6.11 share individual journal articles from the Licensed Material with a limited number of third party colleagues as part of an invitation only working group on non-commercial platforms or tools, for personal, scholarly or research use.
3.2
This Licence shall be deemed to complement and extend the rights of the Institution and Authorised Users under the Copyright, Designs and Patents Act 1988 and the Copyright (Visually Impaired Persons) Act 2002 as the same may be amended, supplemented or replaced from time to time, and any other laws related to permitted use of copyright works or databases (the “Acts”) and nothing in this Licence shall constitute a waiver of or diminish any statutory rights held by the Institution and Authorised Users from time to time under these Acts or any amending legislation.
4.

RESTRICTIONS
4.1
Except where this Licence states otherwise, the Institution and Authorised Users may not:
4.1.1
sell or resell the Licensed Material unless the Publisher has given the Institution or an Authorised User permission in writing to do so;

4.1.2
remove, obscure or alter copyright notices, acknowledgements or other means of identification or disclaimers;

4.1.3
alter or adapt the Licensed Material, except to the extent necessary to make it perceptible on a computer screen, or as otherwise allowed under this Licence.  For the avoidance of doubt, no alteration of the words or their order is allowed;
4.1.4    
display or distribute any part of the Licensed Material on any electronic network   (including the internet) other than providing the Licensed Material to its Authorised Users by a Secure Network;
4.1.5
use all or any part of the Licensed Material for any Commercial Use or for any purpose other than Educational Purposes; or
4.1.6
provide [other than incidental] access to and/or allow use of the Licensed Material by anyone other than Authorised Users; and

4.1.7
save as provided in Clause 3.1.6.8, download all or parts of the Licensed Material in a systematic or regular manner or so as to create a collection of materials comprising all or a material subset of the Licensed Materials, in any form.
4.1.8
save as provided in Clause 3, and except to the extent necessary to make them perceptible on a computer screen to Authorised Users, abridge, modify, translate or create any derivative work based on the Licensed Material
4.1.9
use any robots, spiders, crawlers or other automated downloading programs, algorithms or devices to continuously and automatically search, scrape, extract, deep link, index or disrupt the working of the Publisher’s platform;
4.1.10
substantially or systematically reproduce, retain, store locally, redistribute or disseminate online the Licensed Material; or
4.1.11 
post individual journal articles from the Licensed Material on social networking sites.
4.2 
This Clause will continue to apply after termination of this Licence for any reason.

5.
RESPONSIBILITIES OF THE PUBLISHER
5.1
The Publisher agrees to:

5.1.1
make the Licensed Material available to the Institution and Authorised Users from the start of the Subscription Period;
5.1.2
use all reasonable efforts to make the Licensed Material available to the Institution and Authorised Users 24 hours a day (except when routine maintenance is carried out), and to restore access to the Licensed Material as soon as possible after any interruption or suspension of the service;
5.1.3 provide customer support services to Authorised Users by e-mail or over the phone. This includes answering e-mail queries about the use, functionality and content of the Licensed Material within 24 hours;
5.1.4
use all reasonable efforts to ensure that the relevant server or servers have adequate capacity and bandwidth to support the usage of the Institution; 
5.1.5
provide electronic product documentation to the Institution free of charge. The Publisher will allow copies of all documentation to be made and distributed by the Institution to Authorised Users provided it is either duplicated in full, or a proper ownership acknowledgement is included; 

5.1.6
implement the industry standards as set out in Schedule 3; 
5.1.7
allow the Journals Usage Statistics Portal (JUSP) (http://www.jusp.mimas.ac.uk/about.html) to collect usage statistics on behalf of the Institution and display them to the Institution via the Journals Usage Statistics Portal; 

5.1.8
allow the Institution to make substitutions of the Licensed Material as set out in the Offer.
5.2 The Publisher reserves the right at any time to withdraw from the Licensed Material any item or part of an item:

i)
for which the Publisher no longer retains the right to publish and for which the Publisher has been unable to secure the provisions as set out in Clauses 8.7 and 8.8; or 

ii)
for which the Publisher has reasonable grounds to believe infringes copyright or is defamatory, obscene, unlawful or otherwise objectionable. 

In the event of a withdrawal, the Publisher shall give written notice thereof to the Institution. If the withdrawn material represents more than ten per cent (10%) of the Licensed Material (for the avoidance of doubt 10% should be considered either volume of published material or financial value of the material), the Publisher shall make a pro rata refund of the Licence Fee to the Institution. The refund will take into account the amount of material withdrawn and the length of the Subscription Period remaining. In the event of a withdrawal under this Clause 5.2 the Institution will not be required to subscribe to additional titles in order to maintain expenditure on Licence Fees and Access Fees.
6.
RESPONSIBILITIES OF THE INSTITUTION
6.1
The Institution agrees to:


6.1.1
give passwords or other access information only to Authorised Users and use all reasonable efforts to ensure that Authorised Users do not give their passwords or other access information to anyone else;

6.1.2
provide lists of valid IP addresses to the Publisher and update those lists regularly as agreed by the parties from time to time;

6.1.3 use all reasonable efforts to ensure that only Authorised Users are permitted access to the Licensed Material;

6.1.4 use all reasonable efforts to ensure that all Authorised Users are made aware of and undertake to abide by the terms of this Licence; and

6.1.5 use all reasonable efforts to monitor compliance with the terms of this Licence and notify the Publisher immediately and provide full particulars on becoming aware of any of the following: 
i) any unauthorised access to or use of the Licensed Material or unauthorised use of any of Institution's password(s); or 
ii) any breach by an Authorised User of the terms of this Licence. 

As soon as the Institution is aware of any breach of the terms of this Licence, the Institution further agrees promptly to fully investigate and initiate disciplinary procedures in accordance with the Institution's standard practice and use all reasonable effort to ensure that such activity ceases and to prevent any recurrence.
6.2
The Institution undertakes to the Publisher that the computer system through which the Licensed Material will be used is configured, and procedures are in place, to prohibit access to the Licensed Material by any person other than an Authorised User, that it shall inform the Authorised Users about the conditions of use of the Licensed Material, and that during the term of this Licence, the Institutions will make best efforts to bar non-permitted access and to convey appropriate use information to its Authorised Users.

7.
LICENCE FEE
7.1
The Institution will pay the Licence Fee as set out in the Subscription Order and Acceptance Form to the Publisher, for the rights granted to the Licensed Material in the amount and upon terms as set out in Schedule 1. 
7.2
The Institution will pay any Access Fee(s) as set out in Schedule 1, on the Publisher’s properly rendered invoice for such fee, and shall notify Jisc Collections promptly of such payment.
7.2
Upon receipt of the Order Confirmation Email (Publisher), the Publisher will issue an invoice for the Licence Fee to the Institution.
7.3
The terms of payments to the Publisher are set out in Schedule 1.

8.
TERM AND TERMINATION
8.1
The term of this Licence will commence upon the start date as set out in the Subscription Order and Acceptance Form (and subsequently in the Order Confirmation Email (Institution) and Order Confirmation Email (Publisher)) and will remain in full force and effect until the end of the Subscription Period as set out in such Subscription Order and Acceptance Form, unless terminated earlier as provided for in this Clause 8.

 8.2 
An Institution may terminate this Licence at the end of the third year of the initial five year term upon ninety (90) days’ notice given by the Institution to Publisher (i.e. by 30 September 2019 for the calendar year 2020) if Total Income (as defined below) to the UK higher education sector has declined for the 2018-2019 budget year by more than ten percent (10%) or if the Institution other than in the event of a merger with another Institution, has ceased or substantially ceased to carry on its business as an academic institution or has sufficient evidence that it will, during the remaining term of this Licence,  cease or substantially cease to carry on such business. Total Income to the UK higher education sector is defined as the total of funding council grants, tuition fees and education contracts (UK and European Union), research grants and contracts, university operating income, and university endowments from Institutions, calculated using methods similar to those used in the 2015 HEFCE report on the financial health of the higher education sector but taking into account sector income throughout the UK, i.e. the sum total of funding to institutions as reported by HEFCE, HEFCW and SFC.  The Vice Chancellor of the Institution shall provide a written statement to the Publisher in which the Vice Chancellor shall provide a motivated reason for termination based upon the criteria as outlined in clause 8.2 of this Licence.   Notwithstanding the foregoing, if access to ScienceDirect was granted but not yet paid for prior to termination, the Publisher will be entitled to receive a pro rata portion of the fees attributable to the period of time that access was provided. 
8.3
Any party may terminate this Licence at any time on the material breach or repeated other breaches by the other of any obligation on its part under this Licence by serving a written notice on the other identifying the nature of the breach. The termination will become effective thirty days after receipt of the written notice unless during the relevant period of thirty (30) days the defaulting party remedies the breach forthwith by written notice to the other party.

8.4
Upon termination of this Licence by the Publisher due to a material breach or repeated other breaches by the Institution, the Publisher shall cease to authorise on-line access to the Licensed Material by the Institution and Authorised Users.   

8.5
In the case of termination of this Licence, Jisc Collections will use all reasonable efforts to ensure that the Publisher will provide the Institution and its Authorised Users with continuing and continuous access to and use of the full text of all the Subscribed Titles which were published and paid for during the term of this Licence and all the Previously Subscribed Material (where applicable), by one or more of the following options (at the option of Institution):


i) 
continuing online access to archival copies of the same Subscribed Titles and Previously Subscribed Material on the Publisher's server without charge during the first year after termination of this Licence, and, after the first post-termination year, subject to payment of an annual Access Fee as further set out in Schedule 1; 


ii)  
supplying archival copies, of the same Subscribed Titles and Previously Subscribed Material to the Institution in an electronic medium mutually agreed between the parties. The electronic archival copy may not contain links and other features and functionality associated with the online version;

iii)
granting access to the same Subscribed Titles and Previously Subscribed Material through one of the e-journals archiving solutions listed in Schedule 3.


For the avoidance of doubt access and use of archival copies shall be subject to the terms and conditions set out in Clauses 3 and 4 of this Licence.

8.6
The Institution is permitted to:
i)
mount the archival copies of the Subscribed Titles and Previously Subscribed Material supplied by the Publisher in accordance with Clauses 8.5 (ii);
i) communicate, make available and provide access to such archival copies via a Secure Network to Authorised Users in accordance with the terms of this Licence; and

ii) make copies or technically re-format the Licensed Material contained in such archival copies in any way to ensure their future preservation and accessibility in accordance with this Licence.

8.7 In the event that ownership of a part or parts of the Licensed Material is sold by the Publisher or otherwise transferred to another publisher, the Publisher will use all reasonable efforts to retain a non-exclusive copy of the volumes published during the Subscription Period and make them available without charge to the Institution: 


i)
through the Publisher’s server; or 


ii)
by supplying such material without charge to the Institution in accordance with the procedure described in Clause 8.5.

 

8.8 In the event that the Publisher ceases to publish a part or parts of the Licensed Material (including back issues of a title as part of the Licensed Material), the Publisher will:

i) maintain a digital archive of such Licensed Material; 

ii)
make the digital archive available to the Institution without charge through the Publisher’s server, via a third party server (including e-journals archiving initiatives as listed in Schedule 3 or by supplying the digital archive to the Institution without charge in accordance with the procedure described in Clause 8.5.

 

8.9

The archival copies supplied in accordance with Clause 8.5 (ii) will contain all textual content of the Licensed Material but will not contain all links and other features and functionality associated with the online version available via the Publisher’s server. Access and use of such copies will be free of charge.

8.10
On termination of this Licence by the Institution due to a material breach or repeated other breaches by the Publisher, the Publisher will reimburse the Institution a pro rata proportion of the then remaining Licence Fee for the unexpired part of the Subscription Period. The Publisher shall not be obligated to return any portion of the Licence Fee for termination by the Publisher due to the Institution’s breach pursuant to Clause 8.3.
8.11 
Upon termination of this Licence, copies of parts of the Licensed Material made by the Institution or Authorised Users may be retained. Such copies may be used after termination of this Licence subject to the terms of Clauses 3 and 4 of this Licence, which terms shall survive any termination of this Licence. 

9.
ACKNOWLEDGEMENT AND PROTECTION OF INTELLECTUAL PROPERTY RIGHTS
9.1
The Institution acknowledges that all intellectual property rights in the Licensed Material are the sole and exclusive property of the Publisher or duly licensed to the Publisher and that this Licence does not assign or transfer to the Institution any right, title or interest therein except for the right to access and use the Licensed Material in accordance with the terms and conditions of this Licence.  
10.
REPRESENTATION, WARRANTIES AND INDEMNIFICATION

10.1
The Publisher warrants to the Institution that the Licensed Material and all intellectual property rights therein are owned by or licensed to the Publisher and that the Licensed Material used as contemplated in this Licence does not infringe any intellectual property rights of any natural or legal person.  The Publisher agrees that the Institution shall have no liability and the Publisher will indemnify, defend and hold the Institution harmless against any and all damages, liabilities, claims, causes of action, legal fees and costs incurred by the Institution in defending against any third party claim of intellectual property rights infringements or threats of claims thereof with respect of the Institution's or Authorised Users use of the Licensed Material, provided that: 

 i) 
the use of the Licensed Material has been in full compliance with the terms and conditions of this Licence; 

ii)
the Institution provides the Publisher with prompt notice of any such claim or threat of claim; 
iii) 
the Institution co-operates fully with the Publisher in the defence or settlement of such claim; and 

iv) 
the Publisher has sole and complete control over the defence or settlement of such claim.

10.2 
The Publisher reserves the right to change the content (including removal of an entire journal on ceasing to have the right to publish), presentation, user facilities or availability of parts of the Licensed Material and to make changes in any software used to make the Licensed Material available at their sole discretion.  The Publisher will notify the Institution of any substantial change to the Licensed Material.
10.3
While the Publisher has no reason to believe that there are any inaccuracies or defects in the information contained in the Licensed Material, the Publisher makes no representation and gives no warranty express or implied with regard to the information contained in or any part of the Licensed Material including (without limitation) the fitness of such information or part for any purposes whatsoever and the Publisher accepts no liability for loss suffered or incurred by the Institution or Authorised Users as a result of their reliance on the Licensed Material. 

10.4
In no circumstances will the Publisher be liable to the Institution for any loss resulting from a cause over which the Publisher does not have direct control, including but not limited to failure of electronic or mechanical equipment or communication lines, telephone or other interconnect problems, unauthorised access, theft, or operator errors.

10.5
The Institution agrees to notify the Publisher immediately and provide full particulars in the event that it becomes aware of any actual or threatened claims by any third party in connection with any works contained in the Licensed Material and do all things reasonably required to assist the Publisher in such claims.  It is expressly agreed that upon such notification, or if the Publisher becomes aware of such a claim from other sources, the Publisher may remove such work(s) from the Licensed Material. Failure to report knowledge of any actual or threatened claim by any third party shall be deemed a material breach of this Licence.

10.6
Nothing in this Licence shall make the Institution liable for breach of the terms of this Licence by any Authorised User provided that the Institution did not cause, knowingly assist or condone the continuation of such breach after becoming aware of an actual breach having occurred.

10.7
Except as provided for in Clause 10.1, neither the Institution nor the Publisher will be liable to the other in contract or negligence or otherwise for:


i) 
any special, indirect, incidental, punitive or consequential damages;


ii) 
loss of direct or indirect profits, business, contracts, revenue or anticipated savings; or 


iii) 
for any increased costs or expenses. 

10.8
The Publisher and the Institution do not seek to exclude liability under this Licence for fraud or for personal injury or death caused by its negligence and the negligence of its employees, authorised sub-contractors and agents

11.
FORCE MAJEURE
11.1
Either party’s failure to perform any term or condition of this Licence as result of circumstances beyond the control of the relevant party (including without limitation, war, strikes, flood, governmental restrictions, and power, telecommunications or Internet failures or damages to or destruction of any network facilities ["Force Majeure"] shall not be deemed to be, or to give rise to, a breach of this Licence.

11.2
If either party to this Licence is prevented or delayed in the performance of any of its obligations under this Licence by Force Majeure and if such party gives written notice thereof to the other party specifying the matters constituting Force Majeure together with such evidence as it reasonably can give and specifying the period for which it is estimated that such prevention or delay will continue, then the party in question shall be excused the performance or the punctual performance as the case may be as from the date of such notice for so long as such cause of prevention or delay shall continue. 

12.
ASSIGNMENT
12.1
Except as permitted for under this Licence, neither this Licence nor any of the rights and obligations under it may be assigned by either party without obtaining the prior written consent of the other party, such consent shall not unreasonably be withheld or delayed. In any permitted assignment, the assignor shall procure and ensure that the assignee shall assume all rights and obligations of the assignor under this Licence and agrees to be bound to all the terms of this Licence. 
13.
GOVERNING LAW AND DISPUTE RESOLUTION 
13.1
This Licence shall be governed by and construed in accordance with English law and the parties irrevocably agree that any dispute arising out of or in connection with this Licence will be subject to and within the jurisdiction of the English courts.
13.2
The parties agree to use best efforts to resolve disputes in an informal manner, by decision of the Managing Director of the Publisher and the current Vice Chancellor of the Institution. Where the parties agree that a dispute arising out or in connection with this Licence would best be resolved by the decision of an expert, they will agree upon the nature of the expert required and together appoint a suitable expert by agreement.

13.3
Any person to whom a reference is made under Clause 13.2 shall act as expert and not as an arbitrator and his decision (which shall be given by him in writing and shall state the reasons for his decision) shall be final and binding on the parties except in the case of manifest error or fraud.

13.4
Each party shall provide the expert with such information and documentation as he may reasonably require for the purposes of his decision.

13.5 
The costs of the expert shall be borne by the parties in such proportions as the expert may determine to be fair and reasonable in all circumstances or, if no determination is made by the expert, by the parties in equal proportions.

14.
NOTICES
14.1
All notices required to be given under this Licence shall be given in writing in English and sent by courier, or special delivery to the relevant addressee at its address set out below, or to such other address as may be notified by either party to the other from time to time under this Licence, and all such notices shall be deemed to have been received three (3) days after the date of posting in the case of special delivery or despatch in the case of courier:


if to the Institution:

As stated in the Subscription Order and Acceptance Form



if to the Publisher


Jason Roof 






Elsevier B.V.






Radarweg 29






1043 NX Amsterdam






x.xxxx@xxxxxxxxx.xxx
15.
GENERAL
15.1
This Licence, its Schedules and Annexes constitute the entire agreement between the parties relating to the Licensed Material and supersede all prior communications, understandings and agreements (whether written or oral) relating to its subject matter and may not be amended or modified except by agreement of both parties in writing.

15.2
The Schedules and Annexes shall have the same force and effect as if expressly set in the body of this Licence and any reference to this Licence shall include the Schedules and Annexes.

15.3
The invalidity or unenforceability of any provision of this Licence shall not affect the continuation in force of the remainder of this Licence.

15.4
The rights of the parties arising under this Licence shall not be waived except in writing. Any waiver of any of a party's rights under this Licence or of any breach of this Licence by the other party shall not be construed as a waiver of any other rights or of any other or further breach. Failure by either party to exercise or enforce any rights conferred upon it by this Licence shall not be deemed to be a waiver of any such rights or operate so as to bar the exercise or enforcement thereof at any subsequent time or times.
15.5
The parties will comply with all applicable laws and regulations relating to anti-corruption and anti-bribery. The parties represent and affirm that no bribes or corrupt actions have or will be offered, given, received or performed in relation to the procurement or performance of this Licence. For the purposes of this clause, “bribes or corrupt actions” means any payment, gift, or gratuity, whether in cash or kind, intended to obtain or retain an advantage, or any other action deemed to be corrupt under the applicable country laws.  The Institution will not, directly or indirectly, make any such payment while this Licence is in effect.
16. 
CONFIDENTIALITY

16.1    
Each party shall endeavour to safeguard confidential information of the other party. For the purpose of this Licence confidential information means the information concerning the pricing of the Licensed Material for the Institution as set out in Schedule 2 of this Licence [“Confidential Information”]. Confidential Information may be disclosed to subscription agents, members of the Jisc Collections Content Strategy Group journals working group, UK funding bodies and any other natural or legal person that is involved (and shall be limited to) the implementation of this Licence on a need to know basis. The Institution shall advise those persons of the confidentiality obligations under this Licence. Any information which at the commencement of this Licence is or becomes available to the public by other than unauthorized disclosure and information required to be disclosed by law or regulations of any governmental authority shall not be Confidential Information for the purposes of this clause. The parties acknowledge and agree that the obligation to respect confidentiality of the other’s Confidential Information will survive any expiration or termination of this Licence for two years after termination. The Publisher hereby acknowledges and agrees that the Institution is subject to the requirements of the Freedom of Information Act 2000 (as amended from time to time)(“FOIA”) and may be obliged, under the FOIA, to disclose information, including the Confidential Information, to a third party. Where the Institution receives a request for information which relates to the Confidential Information, it shall notify the Publisher within two working days of receipt of such a request and give due regard to any evidence supplied by the Publisher within the timescales set out below in determining whether an exemption from disclosure under the FOIA applies. With respect to FOIA requests that would potentially include Confidential Information, both parties agree to mutually cooperate and consult in good faith to give the Publisher a full opportunity to put forward its views whether the Confidential Information should seek to rely on any exemptions under the FOIA and, to the extent lawful and appropriate, take full account of those views and ensure they are made known to the Tribunal where relevant. The Publisher shall assist and cooperate with the Institution (on the Institution’s request and at the Publisher’s expense) to enable the Institution to comply with its statutory obligations under the FOIA within five working days of receipt of a request for assistance from the Institution. 

SCHEDULE 1: LICENCE FEE
1. By completing the Subscription Order and Acceptance Form as part of the Jisc Collections Online Ordering Service, the Institution accepts the terms of this Licence and accepts, subject to Clause 8.2, that it must pay to the Publisher the total sum of the Licence Fee(s) for the whole term of this Licence. All prices are exclusive of VAT, which will be payable by the Institution where applicable. 

2. For the avoidance of doubt, the term of this Licence will commence upon the date as set out in the Subscription Order and Acceptance Form and will remain in full force and effect until the date of termination as set out in Clause 8.
3. The Institution agrees to provide to Publisher a complete list of the Licensed Material in print, including multiple subscriptions, the value of which will be used to calculate the Total Subscription Turnover and shall be separately invoiced to and paid by the Institution in full no later than 31 March of each calendar year of the Term of the Agreement.  If the Institution fails to make full payment on a timely basis, the Institution will pay to Publisher the value (in current year list price) of the unpaid print subscriptions.
ACCESS FEES

The Access Fee shall be payable within 30 days of the Publisher’s valid invoice.

In the event that: (a) the Institution and the Publisher cannot reach an agreement on a reasonable Access Fee; (b) the Institution cannot afford any Access Fee; (c) the Institution would prefer to make the Subscribed Titles and Previously Subscribed Material available themselves to its Authorised Users after the Subscription Period; or (d) in the event that the Publisher or any of its assignees fail to make the Licensed Material available on-line to Authorised Users for whatever reason, and provided that the Licence Fee has been paid in full, the Institution may serve a written notice (in which the Institution sets out the details of such failure) upon the Publishers or its assignee requiring the Publishers or its assignees to take remedial steps (“Remedial Steps”) such that the Subscribed Titles and Previously Subscribed Titles are made available on-line to Authorised Users in accordance with Clause 2.1.  If the Publisher or its assignees do not take Remedial Steps (if applicable) within 90 days of the date of receipt of such written notice, the Institution shall be entitled to exercise the rights granted in Clause 8.5 (ii) and 8.6 and the Publisher and its assignees shall permit the Institution to mount the Subscribed Titles and Previously Subscribed on a Secure Network from time to time and exercise the rights in accordance with Clauses 8.5(ii) and 8.6. Any dispute in relation to whether Remedial Steps have been taken shall be handled in accordance with the provisions of Clause 13.
[Note: Please do not include in this Licence or ask the Institution to sign any further terms and conditions other than after consulting Jisc Collections.]
SCHEDULE 2: LICENSED MATERIAL

The Licensed Material consists of the following: 
Freedom Collection

Electronic access to the full text of all journal articles from the Freedom Collection since 1 January 1995. 

The Publisher shall supply to Jisc Collections by no later than 1st of December of each year of the Licence an updated list of the Licensed Material with any changes to the Licensed Material effective as of 1 January of the following calendar year which shall be verified by Jisc Collections. The verified list of Material will be listed in the Knowledge Base Plus (KB+) service https://www.kbplus.ac.uk/kbplus/publicExport or another service which seeks to achieve the same objective. 

SCHEDULE 3– INDUSTRY STANDARDS
The Publisher agrees to implement the following industry standards to enhance access and use of the Licensed Material. 

The Publisher will:

1. Provide the Institution with fully COUNTER-compliant usage statistics through monthly release updates to the usage reports (: https://www.elsevier.com/librarians/usage-reports).  Access to the reports will be provided through thee Elsevier Admin Tool (www.projectcounter.org, and www.jisc-collections.ac.uk/Guide-for-Publishers /industry _standards/User-statistics);

2. Implement the Standardized Usage Statistics Harvesting Initiative (SUSHI) protocol (www.niso.org/workrooms/sushi);

3. Archive the Licensed Material to ensure that it is preserved for future scholarship in at least one of the following archiving solutions: Portico, Clockss or Lockss,  and inform the Institution in which of the archiving solutions the Licensed Material may be found;


Note the Publisher works with CLOCKSS and Portico and the Dutch Royal Library. 

4. Use all reasonable endeavours to meet Level A of the W3C standards (www.w3.org/WAI/Resources/#in and www.jisc-collections.ac.uk/Guide-for-Publishers/industry_standards/Accessibility-standards) to ensure that the Licensed Material is accessible to all Authorised Users;

5. Use  reasonable efforts to meet the Open URL Standard (www.niso.org/kst/reports/standards?step=2&gid=&project_key=d5320409c5160be4697dc046613f71b9a773cd9e) to ensure that Authorised Users can discover the Licensed Material;

6. Use  reasonable efforts to keep to the Code of Practice of Project Transfer (www.projecttransfer.org) to ensure that journal content remains easily accessible by the Institution and its Authorised Users when there is a transfer of material between parties, and to ensure that the transfer process occurs with minimum disruption; and
7. Provide link-resolver vendors and other library systems suppliers quarterly with full details of the Licensed Material in accordance with the most current KBART Phase II standard ( http://www.niso.org/workrooms/kbart); and also with related data of (i) the first and final year, volume, and issue and (ii) the algorithm or syntax for constructing an article-level link from an article’s metadata within the Licensed Material. 
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